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Hearing Officer's Decision

Name of Case: Personnd Security Hearing
Date of Fling: April 13, 2004
Case Number: TSO-0094

This Decision concerns the digibility of XXXXXXXXXX (theindividual) to hold an access authori zation
under the regulations set forth a 10 C.F.R. Part 710, entitled "Criteria and Procedures for Determining
Eligibility for Access to Classfied Mater or Specid Nuclear Materid." The individud’ s access
authorization was suspended by the Manager of a Department of Energy (DOE) locdl office pursuant tothe
provisions of Part 710. Based on the record before me, | am of the opinion that the individud’s access
authorization should be restored.

|. Background

Theindividud isan employee of acontractor & aDOE facility. After theindividud wasarrested for Driving
While Intoxicated (DWI) on January 12, 2003, the DOE locd office conducted a Personnel Security

Interview (PS)) with theindividud on January 28, 2003. See DOE Exhibit 8. Becausethe security concern
remained unresolved after the PSI, the DOE locd office requested that the individud be interviewed by a
DOE conaultant psychiatrist. The psychiatrist interviewed theindividua onJuly 16, 2003, fallowing upwith
atelephone interview on July 23, 2003, and thereafter issued an evauation to the DOE. See DOE Exhibit
21. The DOE locd office ultimately determined that the derogetory information concerning the individua

created a substantia doubt about hisdigibility for an access authorization, and that the doubt could not be
resolved in amanner favorabletohim. Accordingly, the DOE locd office suspended theindividual’ s access
authorization, and proceeded to obtain authority to initiate an administrative review proceeding.

The adminigrative review proceeding began with theissuance of aNotification Letter to theindividud. See
10 C.F.R. § 710.21. Thét letter informed the individua that information in the

!Access authorization is defined as an administrative determination that an individual is eligible for accessto
classified matter or is eligible for access to, or control over, specia nuclear material. 10 C.F.R. § 710.5(a). Such
authorization will be referred to variously in thisDecision as access authorization or security clearance.
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possession of the DOE created a substantia doubt concerning his digibility for access authorization. The
Notification Letter included a statement of that derogatory information and informed the individua that he
was entitled to a hearing before a Hearing Officer in order to resolve the substantial doubt regarding his
eligibility for access authorization. Theindividua requested a hearing, andthe DOE locd officeforwarded
theindividud’ srequest to the Office of Hearingsand Appeds(OHA). The Director of OHA agppainted me
as the Hearing Officer in this matter.

At the hearing convened pursuant to 10 C.F.R. § 710.25(e) and (g), | took testimony fromtheindividud,
the DOE consultant psychiatrigt, the chief psychologist at the DOE facility, acounsd or whom theindividud
saw through the Employee Assistance Program (EAP), theindividud’ s wife, two of his co-workers, his
supervisor, hismother, and his Alcoholics Anonymous sponsor. Both the DOE Counsel and theindividud's
attorney submitted exhibits prior to the hearing. | closed the record upon receiving the transcript of the
hearing on July 20, 2004.

| have reviewed and carefully considered the evidence in therecord. | have considered the evidence that
raises aconcern about the individua’ seligibility to hold a DOE access authorization. | have dso considered
the evidence that mitigates that concern. And | conclude, based on the evidence before me and for the
reasons explained below, that the security concern has been sufficiently resolved.

[I. Analysis
A. TheBasisfor the DOE’s Security Concern

Asindicated above, the Notification Letter issued to theindividua included a statement of the derogatory
informeation in the possession of the DOE that created asubstantia doubt regarding theindividud’ sdighlity
for accessauthorization. Inthe Notification Letter, the DOE characterized thisinformation asindicating that
the individua “has been, or is, a user of alcohol habitually to excess, or has been diagnosed by a board-
certified psychiatrist as acohol dependent or as suffering from acohol abuse.” See 10 C.F.R. § 710.8(j).
The Notification Letter also asserted that the individua has “an illiness or mentd condition which in the
opinion of a psychiatrist causes, or may cause, a Sgnificant defect in the judgment or reigbility of” the
individud. See 10 C.F.R. § 710.8(h). These satementswere based on theindividua's January 2003 DWI
and aJduly 2001 arrest for Public Intoxication, aswell asthe July 28, 2003 diagnosisby the DOE consultant
psychiatrig thet the individua suffered from “Alcohol Abuse, in early full remisson (recurrent episode).”
DOE Exhibit 21.

The DOE’ sconcernin thiscaseislimited to theindividud’ suse of acohol. Theindividua has not disputed
that he has had a problemwith a cohol, but instead used the opportunity of ahearing to demonstrate how he
has dedt with that problem, and why the concerns of the DOE have been mitigated. Specificaly, in
requesting a hearing, the individua contended that “medica evidence and testimony will show that such
concerns [semming from his acohol-related arrests] have been mitigated through his subsequent actions.”
Letter from Individua’s Attorney to DOE Loca Office (March 19, 2004) a 2. While acknowledging the
diagnogis of the DOE psychiatrigt that the
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individua suffered from acohol abuse in early full remisson, the individua argued that “medical evidence
and testimony will show that heispresently in sustained full remission.” 1d. at 1; see Transcript of Personnel
Security Hearing (“Tr.”) a 118. Thus, the remainder of this decisionwill focus on whether the security
concerns at issue have been resolved.

B. Whether the Security Concerns Have Been Resolved

A hearing under Part 710 isheld “for the purpose of affording theindividua an opportunity of supporting his
eligibility for access authorization,” i.e, “to have the substantia doubt regarding digibility for access
authorization resolved.” 10 C.F.R. § 710.21(b)(3), (6). Under the Part 710 regulations, the Hearing
Officer isdirected to make a predictive assessment as to whether restoring access authorization "woul d not
endanger the common defense and security and would be clearly consstent with the nationd interest.” 10
C.F.R. §710.7(q).

“In resolving a question concerning an individud's digibility for access authorization,” | must consder

the nature, extent, and seriousness of the conduct; the circumstances surrounding the
conduct, to include knowledgeabl e participation; the frequency and recency of the conduct;
the age and maturity of the individud & the time of the conduct; the voluntariness of

participation; the abbsence or presence of rehabilitation or reformation and other pertinent
behavioral changes, the mativation for the conduct; the potentid for pressure, coercion,
explaitation, or duress; thelikelihood of continuation or recurrence; and other relevant and
materia factors,

10 C.F.R. 8 710.7(c). Thefactors st forth in the regulations that are most pertinent to this case are the
absenceor presence of the rehabilitation and reformeation, and thelikelihood of continuation or recurrence of
acohol-related problemsin the future.

In the present case, the record showsthat the individua has made tremendous progressin hisrehabilitation
efforts. By dl accounts, he has done everything that has been expected of him, and more. Moreover, the
network of support available to the individud is impressve. These facts make dl the more credible the
agreement among the experts who testified that the individud’ srisk of relgoseislow. Assuch, | find that
the security concerns at issue have been sufficiently resolved.

1. Thelnitial Responseto the Individual’s DWI

Firg, theindividua promptly reported his January 12, 2003 DWI arrest to the DOE, thustriggering arapid
response at the local DOE office. Thisresponse wasduein part to thefact that theindividua wasincluded
in the DOE’ s Personnd Assurance Program (PAP), “ahuman reliability program designed to ensure that
individual s assigned to nuclear explosive duties do not have emotiond, menta, or physical incapacitiesthat
could result in athreat to nuclear explosive safety.” 10 C.F.R. § 711.1. On January 14, 2003, two days
after theindividud’ s arrest, a Potentialy
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Disqudifying Information (PDI) meeting washeld to evaluate theindividua’ scase. Atthe mestingwerethe
PAP coordinator, the Site Occupationd Medicd Director, the Site'schief psychologig, theindividud, and
the union steward, among others. Before this meeting took place, the individua had his blood tested for
problemswith liver function, and dso was eva uated using the Substance Abuse Subtle Screening Inventory
(SASS)). Therecord of thismeeting indicated that the results of the SASS! wereinconclusive, aswerethe
results of the blood testsasto liver function. Nonethe ess, the group recommended “ mandatory referrd” to
the site's Employee Assistance Program (EAP), random blood a cohal tests* six times over the next nine
months’ and “complete abstinence from dl forms of dcohol.” Individud’s Exhibit A.

A second PDI meeting was held on April 15, 2003. During the intervening period, according to the
testimony of theste schief psychologig, theindividud * had completed the recommendationsthat weasked
on” January 14, 2003. Tr. at 64. Specifically, the record of the meeting indicates that had completed an
“intendve outpatient program” through a locad universty hospitd, had begun attending Alcohalics
Anonymous, and wasin the process of completing “his90 meetingsin 90 days.” Individud’ sExhibit A. A
third PDI meeting, on May 20, 2003, found that theindividua had “demonstrated good progress’ and that
his “liver function tests have returned to normd.” 1d. The recommendation of the group was that the
individua “ continue with counsding and AA” and complete the battery of random blood acohoal tests, the
results of which to date were negative. 1d.; Tr. at 69. The group aso recommended that theindividua be
reindtated in the Personnel Assurance Program. Tr. at 68.

The counsdlor at the DOE site to whom the individua was fird referred, and who recommended that the
individua undertake the intengve outpatient trestment program, testified that theindividud “wasvery willing
to do whatever it took to get into treatment to look at the problem and address that issue of hisacohal
abuse” Tr. a 76. Theoutpatient program lasted for five weeks, and was comprised of threeto four-hour
sessions conducted four to five days per week. Tr. at 76-77, 142. The DOE site counsdlor received
weekly reportsfrom the counsdor in charge of the program, and “they were very positive, that he elther met
or exceeded expectationsasfar asthe program was concerned and was working the steps accordingly and
completed the program.” Tr. at 77.

2. The Evaluation of the DOE Consultant Psychiatrist

The DOE consultant psychiatrig interviewed theindividua on Jduly 16, 2003, following up with atdephone
interview on July 23, 2003. The psychiatrist testified thet at the time of their interviews, theindividua was
continuing to attend AA, and that there were “changes in his life gtuation that . . . are supportive of
sobriety.” Specificaly, she noted that the individua had continued seeing acounselor at the DOE siteand
that his wife, who useslittle or no acohol, was “very supportive of histrestment.” Tr. at 19-20.

As noted above, in her duly 28, 2003 report the DOE psychiatrist diagnosed the individud with“Alcohol
Abuse, inearly full remission (recurrent episode).” DOE Exhibit 21 at 17. The" recurrent episode’ portion
of the diagnosis refersto the psychiatrist’ s finding that the individud “suffered
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from acohol and Polysubstance abuse from age 16 to 17, was a user of alcohol habitualy to excesswhen
hewasinthemilitary fromage 18t0 23.. . . and had recurrence of acohol abuse over thelast threeyears.”
Id.

The DOE psychiatrist concluded that the one of the following would demonstrate adequate evidence of
rehabilitation:

1. Produce documented evidence of attendance a Alcoholics Anonymous for a minimum of
100 hours with a sponsor, at least twice a week, for a minimum of one year and be
completely abgtinent from acohol and al nonprescribed controlled substances for a
minimum of one year following the completion of thisprogram. Thiswould equa two years
of sobriety.

2. Satidactorily complete a minimum of 50 hours of a professonaly led substance abuse
trestment program, for aminimum of six months, including what iscaled “ aftercare” and be
completely abgtinent from acohol and al nonprescribed controlled substances for a

minimum of 1¥2yearsfollowing the completion of thisprogram. Thiswould equa 2 years of
Sobriety.

Id. at 18-19.
The DOE psychiatrist provided two dternatives to demondtrate adequate evidence of reformation:

1. If theindividud goesthrough one of the two rehabilitation programslisted above, 2 years of
absolute sobriety would be necessary to show adequate evidence of reformation.

2. If theindividud does not go through one of the two rehabilitation programs listed above, 3
years of absolute sobriety would be necessary to show adequate evidence of reformation.

Id. at 19.
At the hearing, the psychiatrist tetified,

[A]t thetime of my evauation, [theindividua] had successfully completed the recommended
rehabilitation trestment except for the aftercare.

He seemed to be in compliance, but has not successfully completed the duration of the
aftercare trestment recommendations. Heaso . . . only had about Sx months of sobriety to
date when | saw him, and in my opinion, that was not sufficient evidence of reformation.



Tr. at 30.

The DOE psychiatrist was the first witness to testify a the hearing, and was asked by the individud’s
atorney, “assuming that the evidence today will be that he had completed the program and maintained his
counsding and his attendance at Alcoholics Anonymous with a sponsor, . . . would that dlow you to
mitigatethisstandard of two years of sobriety to ashorter period of time?” The psychiatrist responded thet
shewas" open to hearing what hashagppened,” Tr. a 43, and remained present during the remainder of the
hearing.

3. Thelndividual’s Progress from July 2003 to the time of the June 2004 Hearing

The DOE site counsalor who recommended the intensive outpatient trestment program testified that the
individua continued to see him, firg *on about an every-other-week basis, and sincethat point, amonthly
basis, to do follow-upwork withhim.” Tr. a 77. He noted that theindividua aso had continued to attend
AA, had “ gotten asponsor and continued to work on the steps,” and had followed dl the recommendations
the counsdor had made. Tr. at 78, 86. The counsdor testified that the individud “has completdy
regructured his life in terms of participation in the community, by his report, by being involved in Little
League and coaching and those kinds of things, aswell as church.” Tr. a 79.

As for where the individud stood at the time of the June 2004 hearing with respect to the diagnosis of
Alcohol Abuse, which wasfound to bein early full remisson in July 2003, the counsdor testified, “1 think
now it's more in terms of sustained full remisson with regards to his continuous abstinence, continuous
attendance a AA, continuing in counsding, he's had a sponsor and hel's working the steps.”  Tr. at 84.
Findly, the counsdor opined that there was a “low probability” that the individua would experience a
relapse. Tr. at 85.

Theindividud’ swifetedtifiedthat theindividua has changed “ dramaticaly” snce hebegan trestment. Tr. a
95.

We spend alot more time together. We work out at the gym probably about three or four
timesaweek. He coaches hislittle girl's basebd| team, and we have games that we go to,
and he participatesin the church. It's changed because he used to never do any of that Stuff
before.

Tr. a 96. Shefurther testified that sherarely drinks, and that they keep no dcohol intheir house. Tr. at 95,
99. The individud’s mother, who lives in the same town as her son and sees him “about every day,”
tedtified that, Snce the individud quit drinking, he has been more communicative with her, talks with her
about his problems, and spends more time with his daughter. Tr. at 121, 125-26.

A co-worker of theindividud testified that theindividua takeshisrecovery “very serioudy.” Tr.at 105. A
former supervisor of theindividud a the DOE site, who hasbeenin contact with theindividua about oncea
month and has seen the individua socidly, confirmed thet the individud is



- 7-

very dedicated to hisrecovery. Tr. a 115. Theindividud’s AA sponsor, who sees the individua about
twice aweek, concurred in this view, remarking that the individua has * made tremendous strides” Tr. at
133, 136.

Findly, theindividud testified on his own behdf. He stated that heintendsto continue seeing hiscounsdlor
and attending AA mestings. Theindividud testified that he has abstained from using dcohol snce entering
treatment, and intends to remain abgtinent for life. The individud’s testimony as to his abstinence was
corroborated by the testimony of the other witnesses at the hearing, by the results of the six random blood
alcohal tests, discussed above, none of which produced a positive result, as wel as by the fact that the
individud’ s liver functions had returned to norma by May 2003. Tr. a 69; Individud’s Exhibit A.

After hearing the other witnesses testifying following her a the hearing, the DOE psychiatrist was asked
whether she had “heard any new information today that would change your opinion with regard to your
reformation and rehabilitation?” Tr. at 154. Inresponding, she stated, “1 think hehastheinternd motivation
now, and | fed very comfortableto mitigate, you know, thelength of timethat | initidly recommended. . .
. [t]hat one-and-a-hdf years, together with dl of the mitigating factors that he had shown, is, | think,
sufficient to equd thetwo yearsthat | would haveliked for himtohave” Tr. a 155. Shefurther sated that
she thought the individual’ s risk of relapse “has decreased to alow probability.” Tr. at 156.

[1l. Conclusion

Upon consideration of the record in this case, | find that there is evidence that raises a substantial doubt
regarding the individud’ sdligibility for asecurity cearance. However, the concern raised by that evidence
has been ggnificantly mitigated by the individud’ s very commendable efforts at recovery from hisacohol
problem, such that both expertswho opined ontheissuefdt that hisrisk of relapseislow. Having reviewed
al of thisevidence, | concludethat the chance of such ardapseislow enough that what risk it does present
is acceptable. For the above- stated reasons, “ after consderation of dl the rdevant informetion, favorable
and unfavorable,” | conclude that restoring the individud’s * access authorization would not endanger the
common defense and security and would be clearly consistent with the nationa interest.” 10 CF.R. 88
710.7(a), 710.27(a).

Steven J. Goering
Hearing Officer
Office of Hearings and Appeds

Date: December 6, 2004



